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First of  all, we take this opportunity to state, that we regard the report (unedited version ) by the Special 
Rapporteur. Mr. Miguel Alphonso Martinez, of  much significance,  particularly because of  the very significant, 
meaningful  and just conclusions and recommendations, that if  taken seriously and implemented, would go a 
long way in rectifying  historical wro ngs and crimes against Indigenous peoples, and open more space for 
developing "friendly  relations among nations based on respect for  the principle of  equal rights and self 
determination of  peoples." 

It is significant  because it concludes and recommends much that will if  taken 
seriously and implemented will do much for  Indigenous peoples, but it is also significant,  because if  some of  the 
arguments are accepted as presented, then by a stroke of  a pen or flat  of  law. many Indigenous Peoples in Asia 
(and Africa)  will inadvertently be pushed into the road towards an enhanced cultural genocide, and most 
probably also a gradual ethnocide. 
In recalling the Special Rapporteur has staled "....that the main purpose of  the study is to analyse the potential 
utility of  treaties, agreements and other constructive arrangements between Indigenous peoples and 
Governments for  the purpose of  ensuring the promotion and protection of  the human rights and fundamental 
freedoms  of  those peoples." 
We believe that on the basis of  the fundamental  human rights and freedoms  of  all peoples, such a purpose is as 
well applicable to the Indigenous peoples in Asia (and Africa.),  to deny so, would be to go against "the equal 
rights of  men and women and of  nations large and small" 
To embark . on the contrary on any such adversarial proposition against any Indigenous Peoples at the turn of 
the millenium would be akin to adopting the same attitude that men of  European civilizations did when coming 
into initial contact with people of  Africa.  Asia and other parts of  the world. It will be a venture fraught  with 
dangerous and disturbing moral and ethical implications . 
Attributing that somehow these humans were less human or of  a different  species altogether and hence not 
entitled to the same dignity, rights and freedoms.  In short, it is the same old story of  racism. Old wine in new 
bottles. 

At the beginning of  the report (para 23) the Special Rapporteur stresses on the " ... the importance of  fully 
understanding the evolution of  (he indigenous / non- indigenous relationship and its present situation " This 
observation is very important to unravel the current situation of  the Indigenous peoples world -wide. As far  as 
Asia (and Africa)  is / are concerned, it is important to go beyond the five  hundred year colonial framework  and 
the idea of  'sail-water' colonialism or the idea that colonialism was only a product of  the rise of  European 
economic and political ambitions of  the fifteenth  - sixteenth century. 

To be stuck in a five  hundred year prism would be to deny the long apparent history of  the peoples of  Asia (and 
Africa  and in fact  all over) which goes back by milleniums. Further while agreeing that many of  the problems 
that beset Indigenous peoples are a product of  European colonialism, to in effect  say that only they could be 
responsible for  colonialism would be stating that other dominant peoples and in this instance in Asia (and 
Africa)  are not capable of  colonialism. 

Though the Special Rapporteur does advice " ... that one should avoid making one-self  a prisoner of  existing 
terminology, [and that this ]... does not preclude in anyway , however . the conclusions to be drawn 
from  a non Eurocentric historiography of  treaties... " 

No doubt that the further  one goes back in time , history becomes more uncertain . This is an axiom of  the 
historical method. Therefore  history in Asia, that is well evidenced / recorded to a couple of  a thousands years 
back may be complex but it is not necessarily confusing  and inconclusive. One fact  is and has been evident for 
milleniums and centuries, and that is when the non- indigenous i.e. the Aryans encountered the Indigenous of 
India for  the first  time, they called them Adivasi or Adim jati. which rightfully  in Sanskrit, the language of  the 
late comers means original or first  inhabitants. 

This fact  of  Adivasiness has become a part of  the oral traditions of  the Adivasis in India, 



(as well as of  the non-Adivasis t . in Tact it was jus! a matter (if  fact  and self  evident. never contested, 
it is only now when the fear  of  what Adivasiness has come to mean . that States or certain Slates in 
Asia ( and Africa),  including India are suddenly adopting the position that all the inhabitants of  the 
Indian State are Adivasis or Indigenous . 

It is important to hear in mind the mandate of  the Special Rapporteur. 

Given the classical European colonialism slant of  the report, of  which the 500 years prism is very much a part 
and parcel, it is important to bear in mind that in the fairly  well recorded history of  Asia (and Africa),  that dates 
hack to 4000 to 5000 years, state-craft  or rather people/s-craft  did not have the rigid rules that arose in Europe 
much later. Indian history does speak of  Aryan invasion as an important watershed. 

In India we need to seek answers from  their history, and also from  the oral traditions, particularly of  the peoples 
whom the Aryans or the other dominant sections themselves called Adivasis (or Adim-jatis) Such a review 
amply refutes  the attempt of  the Special Rapporteur to lump the Indigenous peoples of  Asia into the minority 
forum.  Furthermore, there is sufficient  evidence from  current state law and practice in Asia that upholds notions 
of  indigenousness. Moreover, the notion of  minorities, for  instance in domestic Indian legislation has to do with 
religious and linguistic minorities. Essentially religious minorities both in the numerical and vulnerable sense 
and also linguistic minorities are considered so in a similar sense. 

The notion of  indigenousness is not applicable to the to the religious minorities, in fact  right wing thinking in 
India relegates religions like Islam and Christianity as foreign  religions. Though in the light of  pre- Hindu 
religions. Hinduism itself  is foreign. 

Indigenous peoples, however, because they are numerical minorities can claim religious and linguistic minority 
status. Often,  even as Christians, because many indigenous peoples in India are now Christians. Para. 81 of  the 
final  report is as well applicable to the Adivasis or Indigenous peoples of  India. What to talk about the UN, in 
Indian domestic practice and law. the Scheduled tribes are not dealt with under the minorities commission, but 
under a separate Commission, with different  Constitutional and legal safeguards.  Space and time does not allow 
us to go into these safeguards  here, and in any case indigenous delegates from  India in previous years have 
already indicated such legal distinctions. 

Regarding the Special Rapporteurs assertion that "... in the African  and Asian contexts, the problematic of 
Indigenous communities is rarely co-extensive with that of  the treaty relationship..." may be true . though he 
does lake the care to underline. ".., that the Special Rapporteur has not been in a position to assess all possible 
overlaps and contradictions of  every treaty related issue and the overall Indigenous problématique in the African 
and Asian contexts " 

This lack of  treaty relationship could as I have indicated be due to the fact  that five  thousand and four  thousand 
years ago treaties were not very normal methods of  discourse, and relationships were more probably governed 
hy a balance of  power relations and customary recognition. For thousands and hundreds of  years, rather there 
was a state of  animosity or hostility between the Indigenous and non-indigenous, and this would only indicate 
the Indigenous or Adivasi reluctance or opposition to any encroachments on their rights, and it was due to this 
thai what the Special Rapporteur calls " specific  problems " or " confusions  " arose because the English 
recognized " protected " " tribal areas in Africa  and Asia " on the basis of  the existing differences  that were 
already there between the indigenous and non-indigenous when the British first  arrived . 

It appears to us that because of  these . we are advised that " specific  problems" and " confusion  ". " 
important lucanae " has been created, and " their particular situation " ".... is either tangential, extremely 
limited, or non-existent in a contemporary context regarding the issue of  treaties / agreements and constructive 
arrangements between Indigenous peoples and States " and hence "[ this ] situation is now being remedied 
with the establishment of  the Working Group on Minorities . " 

We feel  such advise is uncalled for  because of  the caveat that "... the Special Rapporteur has not been in a 
position to assess all possible overlaps and contradictions of  every treaty related issue and the overall 
Indigenous problématique in the African  and Asian contexts " 



The unedited version would expect us to believe that the Aryan invasion into India and their perception of  the 
Adivasis as Indigenous was untrue and wrong, that the British and their administrators and their sociological 
and anthropological understanding and the legal distinctions and safeguards  they made were wrong, that the 
continuing distinctions and safeguards  for  the Indigenous or Adivasis in India are wrong, and. moreover, above-
all our under-standing of  ourselves as present and in our oral traditions as the Indigenous of  India . and 
more specifically  to specific  respective territories within India is wrong . 

Nevertheless, in spite of  the " specific  problem ". " confusion  " and " lucanae " - the Special 
Rapporteur agrees or agrees in the light of  Martinez Cobo's study, that " ... communities which 
could be regarded as Indigenous in the context of  Martinez Cobo's Study, given their life-styles  and habitats --
but excluding other factors,  such as their ' indigenousness ' condition today as compared with the ' indigenous 
' of  other communities co - existing with them in the post colonial era in the territory of  practically all states on 
those continents - tended not to be parties to treaties or agreements either with the colonial powers or with the 
.States that succeeded those powers after  decolonisation and independence " 

This seems to be some kind of  half-  hearted acceptance of  the Indigenousness in Africa  and Asia, as well as a 
denial. The issue then becomes also of  questioning Martinez Cobo's study and the guidance or light it has 
thrown on the Indigenous question thus far  as a working basis. This is crucial because it deals with accepting 
certain peoples as Indigenous or not and therefore  the rights that will accrue to them or not. Considering lhat in 
Africa  and Asia, there is ample historical evidence and treatment of  the Indigenous issue, and continuation of 
such or similar treatment right upto the current times, denial of  the presence of  Indigenous peoples in the whole 
(well almost) of  Africa  and Asia is not only absurd, but also retrogressive. Such a position is not only against 
substantial historical evidences, but common knowledge in many areas in Asia (and Africa)  and is also against a 
harmonious, positive an progressive interpretation and application of  developing domestic / international law. 
or simply put the recognition of  their inherent rights. If  Asian and African  States are also accepting the notion of 
Indigenousness in their countries, then the matter as regards their presence and existence should be considered 
as put to rest. 

We fail  to see why it should be otherwise. If  not like some Governments, it may be a political position that is 
being adopted for  some certain or even vague purpose. Many Asian governments have already created holes -
some small, some bigger in the absurd position, that, once upon a time appeared block-like - in stating that 
either all the population in the country are Indigenous or alternatively, there are no Indigenous peoples in a 
country within the meaning of  current UN discourse. When credible historical legal and Constitutional holes 
have already existed and are recognised so. and are continuing to be created and recognised , we fail  to see the 
reasons for  trying to plaster those holes. 

Regarding the ILO 's work on tribal and Indigenous peoples, much of  their contribution has already become a 
part of  significant  Indigenous history and the organization continues to do significant  work in various parts of 
the world. Rather than confusion,  it would be more appropriate to say that the ILO provided clarity to an issue 
that may have lagged further  behind. The work on the draft  declaration and the processes around it further 
elaborate and build on what has already so far  been achieved. However we think it will be better for  the ILOto 
respond to the matter. 
Moreover, the "confusion"of  the Special Rapporteur is understandable, and if  there is such an amount of 
"confusion",  then an obvious lumping of  peoples into a particular category (minorities) should not be hastily 
concluded. Confusion  can be the result of  distance in both time and geography. What appears as confusion  due 
to time and geography may on the other hand, in spite of  the problem of  time and geography or perhaps due to it 
provide clarity regarding the notion of  the Indigenous in Asia and Africa. 

At times also, the complex may be reduced to confusion.  In Asia and Africa,  we can say the scenario is 
complex . but not necessarily confusing.  To an outsider it may be difficult  to fathom  this complexity as easily 
and hence the confusion.  Of  course, also our urge to simplify  or our refusal  to recognize the complexity, as it is, 
can lead one to a very confusing  position. 

The Special Rapporteur has insisted on the start for  the transdisiplinary approach and the importance of  a 
"decentred view on culture, society, law and history, and to deal critically with the ethnocentrism. and 
evolutionist paradigm". This is a welcome insistence, and to take just one discipline, i.e. history - this subject is 
studied under "ancient", "medieval" and "modem", and this has helped in arriving at conclusions regarding the 



past in India. Eurocentrism and more currently ethnocentrism can well he applicable to Asia and Africa  and will 
need to he dealt with critically. In India, we need to deal with Hindu-centrism critically. 

Law as an instrument of  colonialism is still with us. In many states that were the colonies of  European 
colonialism, acquisitive laws of  European vintage have been continued by (he successor states for  colonial 
extraction from  the land of  the Adivasis. In India, by the notion of  eminent domain, the state can acquire the 
land of  anyone for  public purposes. Since the land of  the Indigenous are. rich in natural and mineral wealth, the 
lands and the territories of  the Adivasis are prime targets. 

If  we are to make a "critical historiography of  international relations". then it is seen that like 
elsewhere, in Asia (and Africa),  the state or so called nation-state is a very recent export from  Europe. We could 
say it is a 20th century product. Even our country. - one could say thai India as a state or nation-state is a/or one 
of  the products of  the British Empire, the freedom  struggle notwithstanding. During the British Empire, politics 
was one long chain of  upheavals and the Indigenous peoples, though marginalized over the milleniums were 
never tamed. Domination is a recent and 20th century phenomena and from  a moral and ethical perspective, we 
do not see why the ill effects  of  history cannot be reversed, if  not at least a good deal of  it. 

Regarding the interesting and important point of  the recognition of  the "overseas peoples" as 
"sovereign entities". In Asia and Africa,  the perception of  the other was different,  often  in a state of  animosity. 
In India the dominant Hindu or vedic religion denied fraternity,  liberty or equality to others, particularly to those 
whom they considered as not being worthy of  social intercourse with them. Infact  the father  of  the Indian 
constitution. Dr. B.R.Ambedkar said, the religion of  the Hindus is incompatible with fraternity,  liberty or 
equality So right from  the initial contact with the Aryans, the original inhabitants or theAdivasis were viewed 
with a racist attitude that extended them a treatment that was inferior  or unequal and not of  the kind they had for 
the best among themselves. From the ancient times, the Hindus have developed a system of  hierarchy paralleld 
nowhere in the world. The result nevertheless was the denial of  the attributes of  peoplehood to whom they 
regarded as beyond the pale of  caste. polluted and fit  to be slaves or better left  alone. 
Ironically for  us the Adivasis who have been victims of  this casteist- racist system for  decades, any denial of  our 
identities as Indigenous peoples and the accompanying rights, would only be the same old story of  the casteist -
racist attitudes and actions of  which we have been victims of  for  milleniums. Only this time, it would not be as 
crafted  in the old Aryan or Vedic system , but come or may come under the rales and practice of  domestic or/ 
and international law . Many in India consider this pernicious caste system , as a hallmark of  "sophistication" 
and the "sacred" . though it has been used to deny Adivasis in India their fundamental  rights and freedoms  , we 
hope notions of  the developing Indigenous International law will not similarly exclude us from  universal rights . 

Regarding the "process of  retrogression" it would not be out of  mark to say that all over the world. 
Indigenous peoples have suffered  processes that ranged from  assimilationist to downright extermination. This 
has been also true of  Asia, however the good way of  redressing the historical wrongs could be possibly begun, if 
the Asian governments were to adopt in principle and in entirety the draft  declaration on the rights of  indigenous 
peoples. 

In many parts of  Asia, indigenous people are in substantial political and economic control of  their 
territories. Sometimes there is a substantial armed contest between the Indigenous peoples and the States or 
these territories are in or under reasonable indigenous influence  or rule. The situation is de facto  , if  the states 
were to extend de-jure recognition or relinquish regulation or control, then the "process of  retrogression" would 
be further  stopped and reversed. This would depend on the kind of  ethics, morality and political will that the 
States are willing to exercise. 

In section " A) treaties/agreements between indigenous peoples and states seeking parallels for  para 
108 would still he an area for  research for  Asia. Though one could safely  say that examples easily come to mind 
where Indigenous peoples are in a state of  struggle for  genuine and effective  autonomy and even independence/ 
or removal of  occupiers. 

In section " B) Other Constructive Arrangements" the caution that is extended to Indigenous peoples in 
paras 130. 133-134.135 and 145 are indeed meaningful  and welcome. They contain good advice for  Indigenous 
peoples and I am sure will be heeded by them. 
For section" C) Situation lacking specific  bilateral legal instruments to govern relations between indigenous 
peoples and states" the Special Rapporteur's categorisation "a) indigenous peoples who have never entered into 
consensual relations with any state" and "d) indigenous peoples living in the countries where as the result of  an 
effective  process of  acculturation, the municipal legislation lacks specific  provisions guaranteeing the distinct 
status to them and protection if  their rights as peoples" will be of  much relevance in Asia. In the light of  his 
earlier comments in relation to Africa  and Asia, the mention of  the San (Botswana) and Ainu (Japan) is 
intriguing. 



The Special Rapporteur's stress on the "historical development of  each of  their individual predicament", 
decisions or solutions to he arrived at with "full  participation of  the indigenous party ". " negotiated agreement 
". "... any other freely  agreed to formula  " and his concern for  " ... the preservation, promotion and effective 
realisation of  their historical rights as peoples, including their human rights and freedoms  " is nevertheless still 
encouraging, though it does appear rather ambivalent to us. 

" A Look at the Present: Origin. Development and Consequences of  the Domestication Process " 

In this section, the Special Rapporteur dwells on the origin, development and consequences of  the domestication 
process. The Special Raporteur of  course has the indigenous peoples in those parts of  the world with which he 
is more familiar  as the subject matter. 

However, most if  not all-Indigenous persons / peoples from  Asia (and Africa)  will be able to draw similarities 
or parallels in much of  what is said here. 

For instance, at first  reading, we were able to see similarities or draw parallels to numerous paragraphs i.e. 179, 
188. 201. 217. 220. 221. 222. 223.224. 226. 227. 228, 229. 231.233. 235. 237. 239, 240. 241,244 and 245. 

About the mechanisms of  law and Jurisprudence, the experience of  indigenous peoples is the same all over, with 
alien legal concepts being imposed on them to the detriment of  their own customary laws. 

In this regard the Special Rapporteur significantly  says."... the Special Rapporteur has chosen to state his 
views on this matter keeping very much in mind the forward-looking  aspects of  his mandate, and highly aware 
of  the significance  of  the lessons to be drawn from  history mutatis mutandi. in the process of  building a new. 
more just, and solid relationship of  co-existence between the Indigenous and non-indigenous sectors in a 
considerable number of  modern societies. History is an excellent source of  knowledge for  shaping political 
action, to ignore history , would make it incredibly difficult  to fully  understand the present and 
practically impossible to wisely face  the future  " We seek this caution for  our situation in Asia. 

However, it is apparent where the Special Rapporteur stands when he says that "... States should produce 
unassailable proof  that the indigenous peoples in question have expressly and have there own free  will 
renounced their sovereign attributes " 

Further on the Special Rapporteur says "By what means could they possibly legally have been deprived of  such 
a status . provided their condition as nations was originally equivocal and has not been voluntarily relinquished 
. " and "... the Special Rapporteur is of  the opinion that should these Indigenous peoples ... wish to claim for 
themselves juridical status also as nations . it must be presumed -- until proven otherwise -- that they do 
continue to enjoy such a status " These are said in the context of  peoples who never entered into formal 
juridical relation -- via treaties or otherwise . we hold that by the fact  of  Indigenous peoplehood , historical and 
customary rights , this holds as much for  the Indigenous peoples of  Asia and Africa  . 
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